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DETAILED ACTION 

A request for continued examination under 37 CFR 1.1 14, including the fee set forth in 
37 CFR 1 .17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicant's submission filed on 6/5/09 has been entered. 

Claims 1-14 and 20-24 have been cancelled. Claims 15-19 are under examination. 

Withdrawn rejections: 

Applicant's amendments and arguments filed 6/5/09 are acknowledged and have been 
fully considered. Any rejection and/or objection not specifically addressed below is herein 
withdrawn. Claims 13-20 were rejected under 35 U.S. C. 112, first paragraph. Applicant has 
cancelled and amended the claims. The Examiner withdraws the rejection. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which said subject matter pertains. Patentability 
shall not be negatived by the manner in which the invention was made. 
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The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. I, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

Claims 15-19 are rejected under 35 U.S.C. 103(a) as being unpatentable over WO 
00/53192 (Hereinafter '192) in view of Bedi et al. (Critical Care Medicine 2003, 31, 2470-2477) 
and Hasselgren et al. (Intensive Care Med 1986, 12, 13-16). 

Applicant claims: 

15, (comsa&y amended) A method 0! ^K^^ j^^to^g^^LMUMlk eadbfeiiM 
$&te t€tm mumm m mgm compmmg ®ktM$t$vm$ to *«Wf 1 imam m effec^ve mtmtt of a 
pMfwatsemica! pregamatkaa comprising mm® m a -xmm &x wfatom. 

Determination of the scope and content of the prior art 
(MPEP 2141.01) 

'192 broadly teaches the use of xenon or xenon gas mixtures for treating 
neurointoxications in which the neurotransmitter equilibrium is also disturbed (Abstract and 
claim 1). The Examiner interprets this to mean methods of using the composition. '192 discloses 
a preparation that contains 5 to 90% by volume xenon (claim 12) and a preparation that contains 
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5 to 30% by volume xenon (claim 13). The preparation can further contain oxygen and/or 
nitrogen and/or air (claim 14 and 17). The preparation has a ratio of xenon to oxygen of 80 to 
20% by volume (claim 15 and see also page 8, second paragraph). A method of producing the 
preparation by mixing xenon with another gas harmless to humans is disclosed (claims 1 8 and 
19). 

Bedi et al. teach the use of xenon as a sedative for patients receiving critical care and 
teach sepsis and endotoxemia as conditions (title; page 2473, left column and page 2476 
conclusion). 

Hasselgren et al. teach that septic encephalopathy is characterized by increased level of 
brain glutamine as well as other brain neurotransmitters (Page 14, Brain amino acids and Brain 
neurotransmitters). Hasselgren et al. teach altered brain neurotransmitter profile in septic 
encephalopathy (page 15, left column). Hence, the neurotransmitter equilibrium is disturbed in 
septic encephalopathy. 



Ascertainment of the difference between the prior art and the claims 

(MPEP 2141.02) 

1. The difference between the instant application and '192 is that '192 do not expressly 
teach a method of reducing apoptotic cell death in endothelial cells of the intestine in sepsis. 
This deficiency in '192 is cured by the teachings of Bedi et al. and Hasselgren et al. 

2. The difference between the instant application and ' 192 is that ' 192 do not expressly 
teach a method of reducing apoptotic cell death in endothelial cells of the intestine in sepsis 
wherein the pharmaceutical preparation additionally contains inhalable medicaments. 
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Finding of prima facie obviousness 
Rational and Motivation (MPEP 2142-2143) 

1 . It would have been obvious to one of ordinary skill in the art at the time the claimed 
invention was made to perform the method of ' 192 as a method of reducing apoptotic cell death 
in endothelial cells of the intestine in sepsis, as suggested by Bedi et al. and Hasselgren et al, 
and produce the instant invention. 

One of ordinary skill in the art would have been motivated to do this because '192 
teaches treating neurointoxications and points out glutamate as a neurotransmitter. Hasselgren et 
al. teaches that the septic condition caused increased glutamate levels which would be a 
neurointoxication as taught by ' 192 and thus within the scope of ' 192. Furthermore, Bedi et al. 
suggest using xenon as a sedative for patients suffering from sepsis. Since sepsis is correlated 
with increased neurotransmitters in the brain, then it is obvious to treat this patient population 
based on the teachings of ' 192 and the cited references. Since the same amount of xenon is used 
by ' 192 as instantly claimed then the method of ' 192 intrinsically reduces apoptotic cell death in 
endothelial cells of the intestine. Once the xenon is inhaled then it indiscriminately flows 
throughout the body and would treat endothelial cells of the intestine. 

2. It would have been obvious to one of ordinary skill in the art at the time the claimed 
invention was made to perform the method of ' 192 with additional inhalable medicaments and 
produce the instant invention. 

One of ordinary skill in the art would have been motivated to do this because the 
preparation of ' 192 is not closed and can contain other inhalable medicaments and it would be 
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obvious to one of ordinary skill in the art of medicine to co-administer therapeutic agents to treat 
symptoms of the disorder at hand. 

In light of the forgoing discussion, the Examiner concludes that the subject matter 
defined by the instant claims would have been obvious within the meaning of 35 USC 103(a). 

From the teachings of the references, it is apparent that one of ordinary skill in the art 
would have had a reasonable expectation of success in producing the claimed invention. 
Therefore, the invention as a whole was prima facie obvious to one of ordinary skill in the art at 
the time the invention was made, as evidenced by the references, especially in the absence of 
evidence to the contrary. 



Conclusion 

No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ERNST V. ARNOLD whose telephone number is (571)272- 
8509. The examiner can normally be reached on M-F 6:15-3:45. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Johann Richter can be reached on 571-272-0646. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Ernst V Arnold/ 

Primary Examiner, Art Unit 1616 



